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Appeal (PD14-014)
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An unprecedented size in San Francisco Bay History

STOP URBAN
LANDFILL 
EXPANSION

Why is Newby 
Island the only 
exception ?
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Environmental Injustice

http://www.calepa.ca.gov/EnvJustice/ 

● Project has significant 
environmental impacts requiring 
mitigation.

● Over 23,000 signed the “Stop 
Newby Island Landfill expansion” 
petition. 

● Chronic pollution with the 
addition of ZWED, MRF, Zanker 
Expansion in past 5 years. 

● An expansion WILL worsen 
pollution. 

● No expansion as Zero Waste to 
landfill is a viable option.
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Newby Island

http://www.calepa.ca.gov/EnvJustice/
http://www.calepa.ca.gov/EnvJustice/
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San Jose Municipal Code Section 20.10.120 states that the purpose of zoning is "to 
promote and protect the public peace, health, safety, and general welfare"

San Jose Municipal Code Section 20.100.940 states that a PD permit can only be 
issued if:

“the environmental impacts of the project, including, but not limited to noise, 
vibration, dust, drainage, erosion, storm water runoff, and odor which, even if 
insignificant for purposes of the CEQA, will not have an unacceptable negative 
effect on adjacent property or properties". 

California Code of Regulations Sections 15162, 15163, 15164 also states that the 
lead agency has the right to prepare subsequent, supplement, or addendum to a 
certified EIR on the basis of substantial evidence. 

California Health and Safety Code 41700 - Nuisance “A person shall not discharge 
from any source whatsoever such quantities of air contaminants or other material which 
cause injury, detriment, nuisance, or annoyance to any considerable number of persons 
or to the public . . . “

Policy makers have an obligation to protect public 
welfare
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Evidence of substantial changes since 2012 EIR and 
PD zoning approval:

1. SWFP change of estimated closure date from 2025 to 2041 

2. New state regulations, diversion goals and excess landfill 
capacity in county and Bay Area

3. Recurring odor violations and complaints >1000x CEQA threshold 
of significance and >29x over EIR period

4. Incompatible with surrounding land uses

5. Severe Traffic Congestion

6. Recurring leachate & water quality issues

7. Landfill waste stream and profile

We demand subsequent EIR to be 
prepared under CEQA to reevaluate 

impacts and project alternatives
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SUBSTANTIAL CHANGE #1: 

SWFP change of estimated closure 
date from 2025 to 2041 
(+16 years) 
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2025 final closure date 
was explicitly stated in 
all project documents 

from 2007-2013

2007: 
Notice of DEIR Preparation

FACT #1
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2025 final closure date 
was explicitly stated in 
all project documents 

from 2007-2013

2007: 
Notice of DEIR Preparation

2009:
Draft EIR Released

FACT #2
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2025 final closure date 
was explicitly stated in 
all project documents 

from 2007-2013

2007: 
Notice of DEIR Preparation

2009:
Draft EIR Released

2009:
Republic Services 
response to DEIR

FACT #3
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Expansion Website, 
http://newbyisland.com

2011-2013

2025 final closure date 
was explicitly stated in 
all project documents 

from 2007-2013

2007: 
Notice of DEIR Preparation

2009:
Draft EIR Released

2009:
Republic Services 
response to DEIR

2011-2013:
Newby Island Website

FACT #4
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http://newbyisland.com/newby-island/project-description/
http://newbyisland.com/newby-island/project-description/
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2025 final closure date 
was explicitly stated in 
all project documents 

from 2007-2013

2007: 
Notice of DEIR Preparation

2009:
Draft EIR Released

2009:
Republic Services 
response to DEIR

2011-2013:
Newby Island Website

2012:
Final EIR

FACT #5

11



MILPITAS-ODOR.INFO

After 7 years promising there would be no change to 2025 final closure 
date, Republic Services applied and was approved for SWFP in 2014, 
changing closure date by +16 years to 2041. 
Divergence from project warrants subsequent EIR to be prepared.

FACT #6
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SUBSTANTIAL CHANGE #2: 

New state regulations, new diversion 
goals and excess landfill capacity in 
Santa Clara County and Bay Area
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EIR and Staff Report failed to reflect 
current conditions
Infrastructure Policy IN – 5.15: Expand the capacity of existing landfill 
sites as the preferred method for increasing the City’s landfill capacity 
and monitor the continued availability of recycling, resource recovery 
and composting capacity to ensure adequate long term capacity.

Analysis: NISL is a regional solid waste disposal facility that provides the 
collection and disposal of solid waste for San José residents and 
businesses. Rather than establish a new landfill site, which would be 
contrary to the General Plan’s solid waste policies, the proposed
project conforms to the General Plan’s preferred method of allowing 
continued availability and promotion of recycling, resource recovery, and 
composting capacity to ensure adequate long-term landfill capacity.
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REFERENCE: Santa Clara County 4th Five-Year Review of the CIWMP 
(6/22/16)
Commission is represented by 15 cities and the county unincorporated area:

● The population growth in the County has been mitigated with the addition of numerous 
nondisposal facilities.

● The development, implementation and adoption of diversion programs (in addition to zero waste 
goals, AB341 and AB1826 both prompt jurisdictions to divert material from commercial activities) 
previously and the established by all jurisdictions help extend landfill capacity and will continue to 
do so as these programs and outreach, help the community understand and buy into the zero 
waste concept and alternatives to landfilling waste. 

● Newby Island Landfill currently accepts about 60% of the County’s waste and has listed 5-7 years 
site life is currently undergoing a permit process for expansion. If the expansion goes through, then 
the site life will be extended to 20-25 years. If the expansion is denied, the calculation estimates 
splitting the material among the remaining two landfills within the County. The volume of material to 
each site would almost double their current volume which would decrease the site life by half. This 
reduction would be estimated at 20 some years which is greater than the 15 years for a 
Siting Element revision.

FACT #1: Countywide Integrated Waste Management Plan documented 
unwarranted Newby Island landfill expansion 

EIR must reflect substantial changes in waste 
diversion laws and excess capacity
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https://www.sccgov.org/sites/rwr/rwrc/Documents/Revised%20June%2022%20RWRC%20Packet.pdf
https://www.sccgov.org/sites/rwr/rwrc/Documents/Revised%20June%2022%20RWRC%20Packet.pdf
https://www.sccgov.org/sites/rwr/rwrc/Documents/Revised%20June%2022%20RWRC%20Packet.pdf
https://www.sccgov.org/sites/rwr/rwrc/Documents/Revised%20June%2022%20RWRC%20Packet.pdf
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Excess landfill capacity in Santa Clara County

There is no shortage of landfill capacity. Newby 
Island landfill expansion is unwarranted.

We demand subsequent EIR to be prepared under 
CEQA to reevaluate project alternatives

FACT #2:
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http://www.calrecycle.ca.gov/FacIT/Facility/Charts/DisposalGap/bregDispLife.pdf

Excess landfill capacity in Bay Area

We demand subsequent EIR to be prepared under 
CEQA to reevaluate project alternatives

There is no shortage of landfill capacity. Newby 
Island landfill expansion is unwarranted.

FACT #3:
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Countywide Nondisposal Facility Element 
Additions after EIR study period

1. Lam Hauling, Inc. Leo Recycle (Sixteenth Amendment 2016 - added)
2. ECO Box Recycling, Inc. (Fifteenth Amendment 06/14 - added)
3. Mission Trail Food Materials Transfer/Processing Operations (Fourteenth Amendment 

03/14 - added)
4. Valley Recycling San Jose CDI Processing/Transfer Facility (Thirteen Amendment 01/14 - 

added)
5. Wood Processing Facility at Recology Pacheco Pass (Twelfth Amendment 08/11 - added)
6. Smurfit-Stone Recycling San Jose Facility (Ninth Amendment 3/11 - added)
7. Environmental Resource Recovery, Inc., (Valley Recycling) (Ninth Amendment 3/11 - 

added)
8. Green Earth Management LLC Kings Row Recycling Facility (Ninth Amendment 3/11 - 

added)
9. Zero Waste Energy Development Company Anaerobic Digestion Facility (Ninth 

Amendment 3/11 - added)
10. Recology Silicon Valley Processing and Transfer Facility (Ninth Amendment 3/11 - added) 
11. GreenWaste Material Facility and Transfer Station (Eighth Amendment 2/10 - added)
12. GreenTeam of San Jose Material Recovery Facility and Transfer Station (Eighth 

Amendment 2/10 - added)
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SUBSTANTIAL CHANGE #3: 

Recurring public nuisance violations 
and odor complaints trending >1000x 
CEQA threshold of significance and 
>29x over EIR period
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San Jose Planning Staff report 
conclusion is fundamentally flawed 
“The ERM study indicates that landfill odors may be detectible on 
average a little more than one day per month (0.4% per year). The 
BAAQMD complaint history over the recent 19 month period from 
December 2014 to June 2016 indicates that there were five days during 
that period where BAAQMD issued odor-related Notices of Violation to 
the operator. There is no information about current conditions at the 
landfill that indicate that there have been any significant changes 
rendering the baseline for environmental clearance inaccurate or 
otherwise requiring further environmental review. Nor is there any 
indication of significant odor impact.”

● Staff failed to provide quantifiable threshold used to define 
significance.

● Current conditions should be compared against EIR baseline 
and other operating landfills within San Jose’s jurisdiction.
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Evidence of significant odor impacts

● ERM study omitted impact from surface leaks
● ERM’s estimated odor impact of 2-4 months a year on 3 surrounding 

cities is a deplorable condition that requires immediate solution
● MRF expansion in 2012 has aggravated odor problem
● Ineffective landfill odor mitigation 

We demand subsequent EIR to be prepared under 
CEQA to reevaluate project alternatives
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Item Current EIR Period Change

Confirmed landfill odor complaints 47 in 36 months 3 in 36 months 16x EIR

Unconfirmed odor complaints 5,469 in 19 months 155 in 36 months 67x EIR

Latest month odor complaints 163 4.4 37x EIR

Open Violations 22 incl. 5 landfill 
odor, 7 surface leaks 

0 Major 
change



MILPITAS-ODOR.INFO

Evidence of extreme public 
nuisance

22

● Total complaints and violations at Newby Island is excessively high in the 
region

We demand subsequent EIR to be prepared under 
CEQA to reevaluate project alternatives
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5,469 unconfirmed odor 
complaints =  67X EIR 

Baseline

46 confirmed landfill odor 
complaints = 29X EIR Baseline65% of 9 counties 

total is not 
infrequent

Staff Report - “Greater 
Milpitas area from 
December 2014 through 
March 2016, accounting 
for approximately 65 
percent of the 7,394 
total odor complaints 
received by the 
BAAQMD from its 
nine-county jurisdiction”

unconfirmed % is 
consistent with 

BAAQMD rigorous 
process

FACT #1:

FACT #4:

FACT #3:

2012 Certified EIR - ”According to BAAQMD records, in the past three 
years (September 30, 2005 through September 30, 2008) there have 
been 155 unconfirmed odor complaints and three confirmed odor 
complains about the landfill.”

Newby Island 
accounts for 94% of 
confirmed odor, 
15X more Sewage 
Plant + ZWED 

FACT #2:
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● Despite improvement from peak, latest month had ~263 complaints or 
37x EIR period

● No expansion permit should be granted unless odor reverts to EIR 
baseline. This also proved the EIR is clearly stale and a subsequent EIR 
should be prepared. 

EIR 
period 
= 4.4

ERM study based on 2 short sample 
period (5 days in October + 5 days in 
December) is inadequate to fully 
profile odor exposure.

FACT #5: Odor trend

FACT #6: ERM inadequacy
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FACT #7: Landfill Odor Frequency

25

● There are 47 confirmed landfill complaints over 20 days, or 3% of the 
year, 7.5X higher than ERM’s prediction. 

● BAAQMD data must be given heavier emphasis as it covers 22 months 
investigation, compared to ERM study based on 10-day sampling. 

● Confirmed complaints represents only a small fraction of total 
infractions.

EIR 
period 

= 
0.03
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“BAAQMD considers 
these NOVs unresolved 
and enforcement 
confidential. Therefore 
these NOVs could be 
sustained or dismissed.”

● It is against SJ Municipal 
code to permit any 
project that is a public 
nuisance

● It is irresponsible to 
make permit decisions 
with unresolved public 
nuisance violations

● 13 landfill violations in 17 
months is a substantial 
change from 0 violation 
during the EIR study 
period. 

FACT #8: Violations

Odor Nuisance Surface leaks
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● ERM study did not 
consider landfill surface 
leaks, which is the most 
common recurring 
violation.

● Card-Schmidt odor study 
has shown concentration 
of 6,800 DT from landfill 
surface leaks. 

● If the operator cannot 
manage leaks in existing 
operations, the risk of an 
expansion would likely be 
detrimental.

● 2-4 months odor impact 
on surrounding cities is a 
significant problem.

FACT #9: LEAKS
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SEVERE ODOR IMPACTS ON 3 CITIES
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“The plant replaces a smaller recycling operation on the same site.

It is the result of the San Jose City Council’s decision last year to award a 
15-year contract to Republic to collect and process all of the trash and 
recycled materials from every business in San Jose.”

August 9, 2012

● Accounts for 75% of confirmed complaints on 113 days and 7 
violations in the past 17 months. 

● ERM Study projected 47 odorous days per year from the recyclery. 

● No expansion should ever be permitted in this area given the dire 
situation.

FACT #10: MRF expansion in 2012 has aggravated odor problem
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4 months only

Expansion
Started

Dr. Cyrus Rangan, Director, Bureau of Toxicology and Environmental Assessment, County of Los Angeles, Public Health:
“The World Health Organization, and the CDC have been coming out recently with statements saying that things like 
odors and other things of that scale that affect people’s daily quality of life or daily living are considered Public Health 
issues".  

● $27 million mitigation measures
● 2 Orders of Abatement to modify permit
● Class action lawsuit

29

FACT #11: Ineffective landfill odor mitigation 
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SUBSTANTIAL CHANGE #4: 

Existing and planned surrounding 
land uses
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Incompatible Surrounding Land 
Uses

Infrastructure Policy IN – 5.9: Locate and operate solid waste disposal facilities in 

a manner which protects environmental resources and is compatible with 

existing and planned surrounding land uses. 

Analysis: An Environmental Impact Report was prepared for this project in 

conformance with the California Environmental Quality Act (CEQA) and the CEQA 

Guidelines. The proposed project results in significant environmental impacts. 

However, mitigation measures are incorporated to avoid and/or reduce these 

impacts. The proposed project would not conflict with a habitat conservation plan 

or natural community conservation plan. The proposed project will not 

significantly change primary land uses and activities existing at the site and, 

therefore, will not have a major impact to current and future land uses. 

Staff failed to consider Fremont and Milpitas land 
uses which directly borders the project
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Fremont & Milpitas Land Use
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SUBSTANTIAL CHANGE #5: 

Severe Traffic Congestion
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Staff failed to recognize change 
in traffic conditions

Infrastructure Policy IN – 5.10: Plan, maintain and operate MRF and 
landfill facilities in a manner that mitigates potential negative 
environmental and land use impacts, including surface water or 
ground water contamination; issues related to birds, insects, rodents 
or other wildlife; increased traffic and traffic hazards; noise and odor 
problems; pollution and potential littering of traffic routes; and 
windborne and waterborne litter. 

Analysis: The approved Mitigation Monitoring and Reporting Program 
includes mitigation for impacts to wildlife, including pre-activity 
surveys and the implementation of a Nuisance Species Abatement 
Plan, discussed further below. No impacts to traffic, noise, odor, 
pollution, or litter were identified. 
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Congestion
Ranking
I-880 to  CA-237 & 
Dixon Landing Road is 
now in the top 10 
most congested 
locations in Bay Area

EIR Baseline:
2008: Rank #22

Current condition:
2013: Rank #2
2014: Rank #2

We demand 
subsequent EIR to 
be prepared under 
CEQA to reevaluate 
project alternatives
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SUBSTANTIAL CHANGE #6: 

Leachate & Water Quality Issues

36



37MILPITAS-ODOR.INFO 37MILPITAS-ODOR.INFO

LEACHATE MOUND VIOLATION

● On-going corrective action since 2005-present
○ Federal & CA regulations: leachate < 0 MSL 
○ 2016 Report: leachate mound at 38 ft MSL
○ 2014 Report: 

■ Mound due to past waste loading in 
unlined sections

■ “an additional upward gradient is likely 
to be reestablished when additional 
waste is placed in this area.“

○ In 6/21/2016 LEA report: “MSW waste is being 
placed on the north unlined portion of the 
landfill.”

● 2012 certified EIR is based on 2008 report
○ Expansion permit = 296 acres for landfill

■ 150 acres unlined
■ 52 acres insufficiently lined

○ It is reckless to expand on unlined area with 
known violation

2016 report 
showing leachate 
mound and
150 acres unlined 
sections

Expansion permit 
allowing landfill 
operation on 
unlined sections

We demand subsequent EIR to be prepared under 
CEQA to reevaluate impacts and project alternatives

http://geotracker.waterboards.ca.gov/esi/uploads/geo_report/3345159947/L10002276721.PDF
http://geotracker.waterboards.ca.gov/esi/uploads/geo_report/3345159947/L10002276721.PDF
http://geotracker.waterboards.ca.gov/esi/uploads/geo_report/5319924533/L10002276721.PDF
http://geotracker.waterboards.ca.gov/esi/uploads/geo_report/5319924533/L10002276721.PDF
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RECURRING GROUND/SURFACE WATER CONTAMINATION

RWQCB reports show recurring exceedance of 
water quality protection standards every year 
since 2012 Certified EIR:

● 2016: Chlorofom and styrene
● 2015: Total Kjeldahl Nitrogen (TKN), carbon 

disulfide, bromodichloromethane and 
chloroform 

● 2014: acetone, carbon disulfide, toluene, 
acetone, MEK and TKN

● 2013: styrene, toluene, carbon disulfide 
● 2012: Ammonia, chemical oxygen demand 

(COD) and TKN

Chloroform, styrene and 
bromodichloromethane are 
carcinogens

We demand subsequent EIR to be prepared under 
CEQA to reevaluate impacts and project alternatives

http://geotracker.waterboards.ca.gov/profile_report.asp?global_id=L10002276721
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1,4-DIOXANE IN GROUNDWATER EXCEEDS DRINKING WATER 
NOTIFICATION LEVEL (1 PPB)

● 1,4 dioxane has not been detected above 
the Notification Level in public drinking 
water supply wells in Santa Clara County or 
any other Bay Area county

● BUT, groundwater testing shows:
○ Zanker Road Landfill reports up to 93 

ppb 
○ Newby Island Landfill reports up to 92 

ppb
○ Current screening level is 50,000 ppb 

for estuarine protection only

● Tighter consideration must be given to 
protect all potential sources of drinking 
water

We demand subsequent EIR to be prepared under 
CEQA to reevaluate impacts and project alternatives

Newby Island Landfill Waste 
Discharge Requirements:

“Some groundwater underlying 
and adjacent to the site qualifies as 
a potential source of drinking 
water, although there is no current 
use of the site's groundwater, nor 
any anticipated plans for its use.”
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SUBSTANTIAL CHANGE #7: 

Landfill Waste Streams and Profile
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ADDITION OF MRF AND ZWED DRASTICALLY CHANGED WASTE 
STREAMS TO NEWBY ISLAND LANDFILL AFTER EIR STUDY

We demand subsequent EIR to be prepared under 
CEQA to reevaluate impacts and project alternatives

ERM Report called out waste from
ZWED to landfill has the most 
offensive odor
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NEWBY ISLAND EXPANDING WASTE INFLOWS FROM OUTSIDE SANTA 
CLARA COUNTY

After EIR study period, waste inflows to Newby Island have been drastically 
expanded, from as far as Fresno County, more than 600 miles round trip
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We demand subsequent EIR to be prepared under 
CEQA to reevaluate impacts and project alternatives
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It is irresponsible and against state and municipal code to 
permit Newby Island expansion, a public nuisance with 20 

open violations, when alternatives exist.

DENY PERMIT TODAY
We demand a subsequent EIR to protect public welfare

“Milpitas REACH”
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Backup Only
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H2S Odor Reference from CDC
Agency for Toxic Substances and Disease Registry: 
http://www.atsdr.cdc.gov/phs/phs.asp?id=387&tid=67

“Hydrogen sulfide (H2S) is a flammable, colorless gas that smells like rotten eggs. People usually can 
smell hydrogen sulfide at low concentrations in air, ranging from 0.0005 to 0.3 parts per million (ppm) 
(0.0005-0.3 parts of hydrogen sulfide in 1 million parts of air).”

“Hydrogen sulfide air concentrations from natural sources range between 0.00011 and 0.00033 ppm.”

“No health effects have been found in humans exposed to typical environmental concentrations of 
hydrogen sulfide (0.00011-0.00033 parts per million [ppm]).”

“Exposure to low concentrations of hydrogen sulfide may cause irritation to the eyes, nose, or throat. It 
may also cause difficulty in breathing for some asthmatics.”

❑  BAAQMD measured 1-6 ppb H2S in our community

❑  12-18X higher than natural air. 

❑  It is above the detectable range of 0.5 ppb (or 0.0005 ppm)

❑  Scientific evidence that residents are experiencing odorous air

46


